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Hon. N. Keenan: Not if two vears had
elapsed since the assignment.

Mr. F. C, L. Smith: The Minister might
consider whether the clause might be sub-
Jeet to exemption up to £1,000.

Fon, N. KEENAN: The Bill, in orcer to
be anderstood, must not he taken as regards
merely one elavse, but with a grasp of all
its details. A later clause provides that
stecession duty shall be payable by any
person who has reeeived a beneficial inter-
est under any poliey of life assurance which
has been maintained by the donor for the
benefit of that person. The difference be-
tween probate duty and snecession duly ig a
mere matter of terms, Prohate duty is paid by
a legatee, and sueeession duty hy a donee. If
a bhusband takes ount a policy on his own
life for the benefit of his wife, then upon
his death the wife would be liable to pay
suecession duty on the amount of the policy.
It is absurd to attempt to understand the
Bill by reading one clause; it is nccessary
to read & numbar of elanses.

The Premier: Practically all of them.

Hon. N, KEENAN: I should like the
Committee to decide that no duty of any kind
shall be imposed, whether directly as pro-
bate duty or by way of succession duty,
in the case of moneys received by the
party to whom a policy is made payable,
at all events up to 2 limited amount. TUn-
doubtedly it is of extreme public import-
tance to encourage the people at large to
go in for life assurance.

Clause put and passed.
Clauses 15 to 26—agreed to.
Clause 27—Recovery of duty:

Hou. N. KEENAN. What need is there for
providing in this clause what is already
provided in Clause 8e and further provided
in Clanse 44% What is the reason for these
repetitions?  Is the explanation that the
Bill was made up from various Acts and
that wherever provision is made in any one
of those Aects that a debt due by a testator
or an intestate estate is a debt due to His
Majesty, that provision has been repeated
in the Bill?

The Premier: Perhaps the reason is that
there may be no loophole.

Progress reported.

House adjourned at 6.15 p.m,
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The PRESIDENT took the Chair at 4.30
pan,, and read prayers.

AGRICULTURAL BANK ROYAL
COMMISSION.

Auditor General’s Reply to Crilicism.

The PRESIDENT: I have received from
the Aunditor General a copy of his reply to
statemenis included in the report of the
Royal Commission, who inquired into the
affairs of the Agricultural Bank, and will
place it on the Tahle of the House.

PAPERS—CRIMINAL COURT,
CARNARVON,

Case of James Crossthicaile.

On motion by Hon, C. F. Baxter ordered:
That all papers having reference to the
charge against James Crossthwaite, which
was listed for trial at the last March sessions
of the Criminal Court, including copies of
the magistrate’s notes taken at Carnarvon,
when Crossthwaite was committed, be laid
on the Table of the House.

MOTION--STATE TRANSPORT
CO-ORDINATION ACT.

To Disallow Regulation.

Order of the Day read for the resumption
of the debate from the 28th Aungust, on the
following motion moved by Hon. A, Thom-
son r—

That Regulation No. 48, made under the

State Transport Co-ordination Aet, 1933, as
published in the Government Garette on 16th
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March, 1934, and laidl on the Table of the
House on 7th August, 1934, he and is hereby
disaltowed,

On motion by Hon. E. H. Angelo, ordered:
That the dehate be adjourned till the 1lth
September.

MOTION—ROYAL PREROGATIVE OF
PARDON.

Disqualification of Hon. E. H. Gray, M.L.C,

Debate resumed from the 29th August on
the following motion moved by Hon. H.
Seddon:—

That, in the opinion of this House, the free
pardon granted to the Hon. Edmund Harry
Gray, insofar as it professes to remove the dis-
quatification  ineurred by him under Section
184 of the Eleetoral Act, is of no forece or
¢ffect, inasmuch as it is not a proper exereise
of the Royal prerogative of pardon.

THE CHIEF SECRETARY (Hon. J. M.
Dvew—Central) [4.37]: This is an extraord-
inary motion to move in this House. It
would have been an extraordinary one if it
had come from one of the two members of
the legal profession who occupy seats in this
Chamber. But it is still more extraordinary
ecoming from one who, so far as I know,
cannot elaim to have any special knowledge
thai would enable him to unravel the intriea-
cies of the law. Yet Mr, Seddon had all the
self-confidetice necessary to enable him to
say that the free pardon granted to Mr.
Gray, insofar as it professes to vemove the
disqualification ineurred by him wunder Sec-
tion 184 of the Electoral Act, is of no foree
or effect, inasmuch as it is not a proper exer-
cise of the Royal prerogative of pardon. A
more self-satisfying attempt, on the part of
a layman, to interpret the Letters Patent
under which the Lieut.-Governor exercises
his powers, it would be difficult to find
in the Parliamentary records of the British
Dominions. With one stroke of the pen, Mr.
Seddon over-rides and over-rules all recog-
nised authorities. 1t is for Mr. Seddon to
prove his ease, and he made a poor effort to
do so.

In his arguments as:to the power of the
Governor to grant a free pardon, the hen.
member relies on a quotation from Hals-
bury’s “Laws of England,” which says that
the right of pardon is confined to offences of
a publie natare, where the Crown is prosecu-
tor and has some vesied interest, either in
faet or by implication, or where any right or
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henefit is vested in any subject by statute or
otherwise, the Crown, by a pardon, cannot
affect it or take it away. The extraet, which
Mr. Seddon quoted, is merely a general state-
ment of the law, and is generally true and
correct, That general statement of the law,
of eourse, must be considered and examined
from the aspeet of its application to particu-
lar cases. Even as quoted by Mr. Seddon

_and applied to this partieular case, it is a

correct statement of the law and confirms
the validity of the pardon as n lawful act of
the Lieut.-Governor. The offence of which Mr,
Gray was convicted was undoubtedly an
offence of a public nature in which the
Crown, Mr. Hughes, or any private person,
knowing the facts and anxious to vindieate
the electoral law of the State, could be the
proseccutor. The Crown has an inferest in
the public laws of the State to see that they
are obeyed, but the Crown does nof cease
to have that interest merely because a pri-
vate person takes proceedings before the
Crown moves in the matier. There is no-
thing, therefore, in the general statement of
the law, as quoted by Mr. Seddon, which
shows, or even implies, that the Lieut.-Gov-
crnor could not give the pardon which he
gave in this case. On the contrary, when
that statement is examined and applied to
this case, it shows that this case is one in
which a pardon can he granted, that the par-
don, according fo its tenor, is valid, and was
lawfully granted by the Lieut.-Governor.

Hon, V, Hamersley : What authority have
you quoted?

The CHIEF SECRETARY: The Crown
Law Department.

Hon. C. F. Baxter : The Crown Law
anthorities make mistakes sometimes,

Hon. J. Cornell: Was that opinion ex-
pressed before or after the pardon was
granted?

The CHIEF SECRETARY: It was fur-
nished after Mr. Seddon’s speech,

Hon. J. Cornell: Were the Crown Law
authorities consulted before the pardon was
granted?

The CHIEF SECRETARY: We are not
dealing with that point.

Hon, J. Cornell: It is usnal for the King’s
representatives to consult the Crown Law
Department hefore such an action as this is
taken.

The CHIEF SECRETARY: It is cer-
tainly not unusual for the Crown's legal
advisers to he consulted. It is admitied
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that Mr. Gray broke the law, but, in con-
sidering the question as to whether the Royal
prervogative should have been exercised in
his behalf, certain cirenmstances must not
he overlooked by this House. There is very
clear evidence that it was the intention
of the Legislative Couneil that the power
of deciding a case of alleged defamation
should not be entrusted to a magistrate.

Hon. G. W, Miles: Why was’ the case
not allowed fo go to the higher court on ap-
peal?

The CHIEF SECRETARY: The hon.
member will have an opportunity to state
his views on that point. The Bill for the
amendment of the Electoral Act, 1907, had
two defamation elauses. In the course of
our second reading speeches, hoth Mr. Moss
and T attacked those elauses, Mr. Moss one,
and I the other. We attacked them on the
ground that it should not be left to a magis-
trate to say what “defamation” was, with
the penalties attached. In Cowmmitiee,
Clause 194, as it was then, which dealt with
“defamation of candidates,” was negatived
on the motion of Mr, Moss, without a divi-
sion, The clause that was struck out read—

194. (1.) Any person who makes or pub-
liskes any false and defamatory statement in
relation to the personal character or conduct
of a candidate shall be guilty of an offence
against this Act, and shall be liable, on eonvie-
tion, to a penalty not exceeding one huundred
pounds, or to imprisonment for not execeeding
gix months:

Provided that it shall be a defence to a
prosccution for an offence under this seetion if
the defendant proves that he had reasonable
ground for believing and did in faet believe
the statement made or published by him to he
true.

(2.) Any person who makes a false and de-
famatory statement in relation to the personal
character or conduet of a candidate in contra-
vention of this section may be restrained by
injunction at the swit of the camdidate ag-
grieved, from repeating the statement or any
similar false and defamatory statement.

The deletion was agreed to in another
place. Another clause, the cause of the
conviction of Mr. Gray, was overlooked,
althongh it was practically a repetition of the
clanse which was struck out, except that,
at the end of the clause that escaped atfen-
tion, words appeared which made the offence
one of “undue influence.” Mr. Moss in
opposing the deleted clause, said—

Hon, M. L. Moss: No onc objected to a

person being punished for making a false de-
famatory statement against another, but the

[COUNCIL.]

complaing was that the question of whether a
writing was a libel or not was always a ques-
tion for a jury, and to entrust it to wmagis-
trates in the country with little experience, who
might be friends of the candidate just onsted,
and to sibject the offenders to six months? im-
prisonment without the opportunity of going
befere a jury, was a piece of legislation never
lieard of anywhere where the British flag was
flying.

The Colonial Secretary: A proviso could he
added giving the right of appeal.

Hon. M. 1. Moss . .. .. The law did not
permit o judge to say whether a piece of writ-
ing was libellous. The judge could not say
that it was eapable of n defamatory meaning
being put on it, hut whether it was a libel or
not was purely a jury matter. In this State
where many judicial functions were fulfilled
by medieal men with 2 small amount of legal
experience, it would not do to allow them {o
decide these matters. Again, where there was a
right of appeal from these summary offences,
the judges seldom interfered with the findings
in fact, and whether the writing was defama-
tory at all was entirely a guestion of fact.
The clause was put and negatived. It will
be seen that the House at the time emphati-
cally expressed its opposition to the prin-
ciple of o magistrate trying a case of defa-
mation, I am urging this in mitigation of
the offence comnmitted by 3Mr. Gray, and in
support of the plea that on those grounds
alone the case called for clemency.

Hon. J. Cornell: Then why has it re-
mained in the Aet for 27 years?

The CHIEF SECRETARY: I could give
instances of other provisions equally ob-
jJectionable that have remained just as long.

Hon. A. M. Clydesdale: There were no
common informers about; that is the differ-
ence,

The CHIEF SECRETARY: In M
Gray’s case the magistrate was an experi-
enced oflicer, and any observations T make
are not intended to be a reflection on him.
I am confining myself to the principle of
magistrates being entrusted with the powers
contained in the Act, and I say that, al-
though the faet would carry no weight in a
court of law, it was contrary to the inten
tion of Parliament that they should exercise
those powers. That intention was shown by
the rejection of a clause of similar impori.
That the other clause escaped attention was
purely an aeceident. Mr. Moss made clear
his objections. No one disputed them, as
no one voted against the deletion of the
clause, Morally, therefore, Mr. Gray was
entitled to speeial consideration such as
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could not he given him before a judicial
tribunal, It may be said that fhere was
an appeal io the Supreme Courl, bui, us
evervone knows, it is very diffiecult to sue-
eeed against a decision of a lower court
unless the appeal is based on bad law: That
particular section of the Act requires
amending, as it is a menaee to every can-
didate for Parliament, for not only is he
responsible for his own deeds, but, in the
prosecution of his eampaign, he may have
to suifer for the acts of impulsive agents.
Hon. H. 8. W._ Parker: In England he
would have been disqualified for life.

The CHIEF SECRETARY: So stupidly
was the Bill of 1907 drafted, and so hur-
riedly was it rushed through the House at
the end of the session thai it passed all
stages and beeame law with a most danger-
ous paragraph included. Seetion 162 cou-
tains the following:—

(1) If the Court of Disputed Returns finds
that a candidate has committed or has at-
tempted to commit bribery or undue influence,

his election, if he is a suceessful candidate,
shall be deelared void . . . . .

(3.) The Court of Dvispnted Recturns shall
not declare that any person returned was not
duly elected, or declare any election void—(a)
on the ground of any illegnl practice committe:d
by any person other than the candidaie and
without his knowledge or authority;

This means that a candidate would be re-
sponsible for illegal practices, including un-
due influence ecomumitted by someone else,
someone not his agent, someone perhaps a
secret opponent, provided that what was
being done was within his knowledge. The
fatal words in the paragraph were “with
his knowledge or authoritv.” It would he
quite sufticient if it were within lis know-
ledge, although he Imd not the power to
prevent it. The words were in the Act for
many vears but apparently there has been
an amendment, for the paragraph now reads
“with his knowledze and authoritv” which
is something quite different.

Hon. J. J. Holmes: The case T took to
the High Court ecost me £800.

The CHIEF SECRETARY: I moved an
amendment to ihe clause and had these
words added, “with a view to influencing the
vote of an elector.” The amendment was
accepted. Another unjust and silly provi-
sion appeared in Clause 180 of the Bill.
Under that provision it was bribery to sup-
ply food, drink or entertainment after the
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nominations had been officially declared. The
provision read:—

Without limiting the cffect of the general
words in the preceding section, ‘‘bribery’’
partieularly includes the supply of food,
drink, or entertainment after the nominations
have heen officially declared, or horse or car-
riage hire for any voter whilst going to or re-
tarning from the poll.

The food might have heen supplied to some-
one who was not an elector, but the very
fact of a candidate sharing his Tuneh on a
railway journey with any person would con-
stitute bribery on the part of a candidate.
From the wording of the motion one wounld
conclude that My, Gray was a political re-
probate, whose presence was objectionable

_to members of this House.

Hon. T. Carnell: There is nothing of that.
Hon, W. J, Mann: Of course not.

Hoaon. €. F. Baster: You cannot put that
construetion on it.

The CHIEF SECRETARY: Let me re-
call the quotation, “Let those who think
thev stand take heed lest they fall.” T have
seen serious breaches of the Electoral Aet
commitied

Hon, J. Cornell: So have I,
vour side.

The CHIEF SECRETARY : —committed
unwittingly by candidates with a longer rx-
perience than Mr, Gray possesses, and they
were not Labour candidates. Defamation
andey the Electoral Aect is not confined to
false accusations against personal character.
Posters with clever cartoons of a candidate
whiehy he considered held him up to publie
ridieule, made people laugh at him, and
influenced the electors against him wonld
rive grounds for an action for defamation.
But, so far as I can remember, no candidatz
has taken electioneering literature seri-
ously; nor have the public. If they did,
there would have been no end of work for
the lawvers and elecfions would have becoms
very tame affairs indeed.

As for the Constitution Act, how many
members of Parliament can trathfully ssy
that they have not unconsciously walked into
its meshes in the course of their politieal
caveers. “They make the laws and thcy
should know them” is what some people say.
But who knows the Constitution Act? Not
even the lawyers, And how many members
have sounded, or could sound the depths of
the Electoral Aet?

mainly hy



386

Hon. A. M. Clydesdale: I know a hit
about it now.

The CHIEY SECRETARY: One mem-
ber has had praetical experience. After all,
what has been Mr. Gray’s crime? He was
doing, as he and many others had done on
many previous oceasions, circulating elee-
tioneering literature. He was guilty of an
error in not inquiring inte the acecuraey of

cerlain statements made in some of the
literature. But he has already paid dearly

for that ervor. He has had to hear his
share of damages and costs in a libel action
and has been involved in considerable ex-
pense.  In arriving af a decision whether
it was a case in which the Royal prevogative
should be exercised, one eannot overlook
the fact that Mr. Gray has, for vears past,
given all his time ountside his Parliamentary
duties {o deeds of charity unsurpassed in
their extensiveness and merit by those of
any ofher man in Western Australia. He
has been in the forefront organising relief
for the distressed. He has been associated
with almost every movement for the bhenefit
of humanity, from the care of the health
of the infant to the provision of comforts
for the aged. “This is all sentiment,” some
will say, If it is sentiment, it is sentiment
that cannot he smugly hrushed aside, senti-
ment that cannot be scoffed at, sentiment
that will he applauded by everyone who has
a grain of luman sympathy in his soul.
Hon. G, W. Miles: That is so.

The CHIEF SECRETARY: This man,
hesides what he has suffered in another

court for the same offence, had to suffer

again to the extent of £2,000 by the loss
of his seat in Parliament. MMurderers have
been saved from the galiows, and let off
with comparatively light sentences by the
exercise of the Royal prerogative on the
advice of Governments of vartous polifical
colours after the culprits had been tried by
Judge and jury. But hecause the
same prervogative has ‘heen exercised
on behalf of a man who has already been
severely punished in the civil courts—a
man whose record any of us might envy—
there is a hue and cry for his blood.

Hon. J. Cornell: Iy it a similar preroga-
tive?

The CHIEF SECRETARY: 1t is the
exercise of the Royal prerogative in cvery
case.

[COUNCIL.]

Hon. J. Cornell: This prerogative of
pardon has been exercised only once.

The CHIEF SECRETARY: It is unfor-
tunate that the hon. member belongs to
the same party as the party in power, but
I cannot think that any member of this
Hounse conscientiously believes that in sim-
ilar ecircumstances the same amount of
clemeney would not be extended to the bit-
terest foe of the Government. The House
cannot, with a due sense of responsibility,
pass a motion of this kind. How can they
say that the free-pardon granted to WMr.
Gray has no force or effect? s not that a
matter for a judicial tribunal to determine?
Mr, Gray has taken his seat in the House,
and if he is here illegally there is an op-
portunity for any¥ one who thinks ft to
challenge him in the Supreme Court. Can
the passing of this motion nullify evers-
thing that has heen done, and if it cannot
do that, hon members will themselves have
laken a course caleulated to bring ridieule
on the Legislative Council. And on whom
is the censure eontended in the motion
cast? On the Lieut.-Governor.

We are told in the motion that the free-
pardon was not a proper exercise of the
Royal prerogative. Who exercised this
prerogative that was not proper? The rep-
resentative of the King on the advice of
his Ministers. If Iis Txcelleney was
wrongly advised, it is his advisers who de-
serve censure. But Mr. Seddon says it ap-
pears that the adviee was given to the
Lient.-Governor hy the Minister for Jus-
tice. T do not knew where he got that in-
formation. He is unaware of the fact
that the papers came before a meeting of
Executive Couneil. The hon. member adds
that, in the eireumstances the Lieut.-Gov-
ernor would have been justified in velerring
the matter to a judicial tribunal before
finally deciding to cxercise the powers of
pardon. The Lieut.-Governor has a right
to seek legal guidanece, without dietation
from his Ministers, and Mr. Seddon should
not assumne, and give publication to his as-
sumption, that His Excellency did not do
50 in this case. The proceedings of Execu-
tive Council, however, may not be divulged,
as members must know. That this House
will earry a motion censuring the vepresent-
ative of the King for a constitutional Aef,
is something most people will not helieve
until they see it published to the world.
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HON. C. F. BAXTER (East) [53.3]:
Betore dealing with the subjeet matter of
the motion, | should like to express my
pleasure at seeing amongst us again the
Honorary Minister. He was very wise,
atter the serious accident he met with, to
go away for a holiday, and furthermore [
teel that the trip he took to the far North
will be heneficial not only to his health
but in many other ways. Speaking o the
motion before the Elouse, | desire it to be
distincily understood that auny remarks I
may make will not he in any way personal
towards Mr. (iray, for whom I have the
highest esteem. Mr. Seddon, who sub-
mitted the motion, dealt with the question
as regards the Electoral Aet, and from the
constitutional position; therefore I shall
not in any way fraverse that ground. 1 do
feel, however, that the Leader of the House
deserves the fullest sympathy for being
placed in an unpleasant and invidious posi-
tion by having to handle this matter. That
is proved conclusively by his having to put
up the weakest defence I have ever heard
submitted by him in thiz House. I did
think that something would be said to jus-
tify the action that has heen taken, that
some information would be given to guide
hon. memhers: but we have been left, as it
were, in an empty space.  The dinister told
us that the case should not have heen en-
trusted to a magistrate. We have the laws
of the land by which to abide, laws which
control our destinies, and, as they stand to-
day, the position is that if it is thought
a magistrate is not able to give a just de-
cision, then there is a higher tribunal to
which to appeal. The Chiel Secretary
stated it was difficult fo snecceed against a
deeision of a lower court unless the appeal
was hased on had law. Surelv that is a
terrible admission for the Minister to
make. Does the Minister think that the
higher courts are influenced by the deei-
sions of the lower courts? YWhere then do
our couris of justice stand?  Then the
Minister concluded by taking what ] eon-
sidered was a very undignified stand. that
was, to throw the responsibilitv of the
action on the Lieut.-Governor. The re-
sponsibility lies with the Executive-Council,
which is the Government of the State.

The Chief Secretary: On a point of order.
T deny that T threw the responsibility on
the Lieut.-Governor: just the reverse, in
faet. T said that if any eensure had to be
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administered, it should be administered to
the Government.

Hon. C. F. BANTER: All hon. members
regref the necessity for a meoiion of this
nature. It must, however, be admitted that a
far-reaching and very dangerons precedent
has heen established. Fortunately, it is not
too late to correct the transgression. As
members know, after the ease came before
the court, the magistrate’s decision was re-
serverd for a vousiderable period. 1 take it
the magistrate wanted to give caveful con-
stleration o the matter, and 1 have no
doubt he tried to rclieve the pesition as
much as possible s« far as My, Gray was
concerned,  But thore wns no alternative to
recording o eonvietion.  Next we find the
Government having reeourse to Section 10
of Letters Patent to extend a pardon. I say
without fear of conlradiction that that see-
tion was never intended to appiy to a case
of this description. Section 10 was framned
for the purpose of meeting n case where
an innocent person had suffered throush the
imposition of a wreng sentence, and the
eream of legal authorities declave that that
seetion eannot possibly apply to o ease such
as that under review,

Hon. E. H. Gray: Yon might find vour-
selt in a similar position.

Mon. . F. BANTER: That interjection
ill-hecoes the hon. member. Tndeed, if 1
were in his position, I weuld not he oceupy-
ing my seat in this House,

Hon. F. H. Giray: T am sitting tight,

Hon. C. ¥. BAXTER: Let us review the
position a< we find it. Governmenis are
hronght inte esistence to administer and
maintain law and order. Here, however.
is an in<tance where the Government have
gone hevond the law of the State, a law
which thex helped to make. Further, I sav
they Lave ignored Parliament. As the Chief
Recrvetary said, it is unfortunate that Mr,
firay should be a utrong supporter of the
party in power, hut it would be similariy
unfertunate no natter who the person wus
in whose hehalf such an action was taken.
I do net hesitate to declare that this parti-
cular action i= a blot on the political lire
of Western Australia; it is one of the worst
ocenrrences ever tecorded in the State, as
far as my experience goes. Even if tho
power of parden under Letters Patent
could have heen exercised, it might have
been used in respect of the penalty imposed



388

by the court; hut I cannot understand how
it could be applied to the occupancy of a
seat in this House. The moment the con-
vietion was recorded in the court, the seat
of the hon. member became vacant, and there
was only one way in which reinstatement
could be effected. There is only one door by
which one can enter and that is throngh the
Electoral Act and facing the electors. When
the eonviction was recorded, the seat anto-
matically hecamne vacant, and the member
who forfeifed his seat could not be rein-
stated by a parden or in any other way ex-
cepting through the Electoral Act. The
Leader of the House dealt with the protec-
tion of public men. I do not agree that there
should be protection for them regarding any
statements they may make, or pamphiets, or
even ecartoons with which they may be as-
sociated. Members of the legislature are
protected for anvthing they may say n
either House of Parlinment, and that, I
think, is adequate protection. Why should
similar license he cxtended to pervsons out-
side, license to make statements not borne
out by faet, statements that may ruin the
carcer of someone else? Outside Parlia-
ment protection shonld not he given to mem-
bers of the legislature whe should, more

than anyone else, he familiar with the
laws of the Statee I have heard it
said that this ease is a trivial one

To me il iz one of the most serious we
could conceive. Above all, what we reguire
fo proteet are our own characters and the
character of the people. Tf this ease is to go
unchallenged, it will have very far-reaching
effeets. How many self-respecting persons
will stand as candidates for Parliament if
they are to meet with this sort of experience?
Even to-day it is diffienlt to secure parlia-
mentary representatives, yet seemingly it is
to be made even more difficalt, and so will
result in keeping out of Parliament the very
elass of men that should be in if. Again,
bow can we expect the community to respect
the laws, if they are to be used in this man-
ner? If law and order are to be maintained,
the law should be strictly abided by, with no
departure and no extension of the protection
given. [ am sovry the hon. member has got
himself into the position in which he is, yet
it must not be said that because he is a mem-
ber of the Legislature he is to be pardoned
for any misdeed.

Hon. ¢ W. Miles: Especially while the
other man’s convietion stands.

[COUNCIL.]

Hon. C. F. BAXTER: The Chief Secre-
tary put up many exenses, but I say excnses
do not count when the law is broken and a
conviction recorded. Being a law-maker
does not entitle anybody to be a law-breaker.
If to-morrow a parent was convieted of
stealing food for his starving family, or n
sustenance worker were to be found guilty
of claiming more payment than he was en-
titled to, would pardons be extended to them?
[f so, where would it all finish? In my
opinion the most important law on our
statute-book is the Electoral Aect, for that
Aet is responsible for the satistfactory mak-
ing and unmaking of Governments to control
the destinies of the State. 1f there is one Act
that should be respected to the very letter, it
is the Electoral Aect, in order that polities
should be kept asg clean as possible and that
we should have good sound government, A
very important issue is at stake, namely,
whether Parliament is {o be paramount, or
whether the Government are to rule Parlia-
mentt as well as the countrv. That is the
position facing members of the House, and
it is for them to sayv how they view it. [
take it our plain duty is not only to pass the
motion before us, but to go farther and
assert the rights of the House by declaring
the seat vacant. Thus will a dangerous pre-
cedent be avoided, a small portion of the lost
dignity of the House will be regained, and
respect will be shown for the laws of the
country in which we live. I suppert the
motion before the House for, contrary to the
opintons of the Chief Seeretary, T think that
mation is very necessary. If the Flouse is to
sit down and allow a position like this to be
foreced upon if, we shall have very little
respeet from the people of the eountry, Bat,
apart from that, from ouwr ‘own standpeint
we must preserve the dignity of ihe Cham-
ber and also the legal aspect of the case. For
we are here to make the laws in the first
place, and so we should stand four-square in
seeing fo it that the laws of the country are
carried out.

HON. J. J. HOLMES (North) [5.20}:
This is a very important question and T
feel T should not bhe doing my duty if T
did not have something to say upon it.
First of all, I should like to weleome Mr,
Kitson back to the Chamber, espeeially as he
ilas been up in that much negleeted country,
the North, Seeing the difference it has made
in him, T think T can safely say to the rest
of the rising generation, #Go up North
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voung man, for it is a good place to live
in”  Anything I may say this afternoon
on the motion before us willi he free from
political imputation., I greatly regret that
Mr. Gray should find himself in the posi-
tion in which he is; still we have a duty to
perform and I certainly have made up my
mind as to what that duty is. First of
all it is to support the motion before the
House. The Chief Secretary opened by say-
ing it was an extraordinary motion. I reply
by saying that an extraordinary position ha=
been created, a position which I think the
House must deal with. The Chief Secretary
said the motion was a self-satisfied attempt
by Mr, Seddon to define the law. I answer
that by saying that, as far as I can judge,
this 15 a self-satisfied attempt by the Gov-
ernment to define the law without consulting
their legal advisers. For T have perused
the papers tabled in another place, and can
find there no reference to the Crown Law
Department, nor any advice from that de-
partment. The Chief Secretary said that
Mr. Seddon would deal with this matter
by a stroke of the pen. I answer that by
savine that is exaetly what the Government
have done—and I sayv that after having
perused the papers. The Chief Secretary
then went on to say what Parliament in-
tended 27 years ago. I could not help smil-
ing at that, because only last week, when
addressing the House on the aetion of the
Transport Board, I said some members were
trying to read into the 'Fransport Co-
ordination Act what Parliament would not
agree to. My remarks, of course, met with
the Chief Secretary’s entire approval. Yet
to-day the Minister comes along and quotes
what members tried to include in a Bill 27
vears ago, when the House would not per-
mit it. Tt proves, I think, that the Chief
Secretary is in a very tight corner, when
he offers such excuses to the House. He
said that members could not contest this
matter in the law courts. Let me pot
that position bhefore the Houmse. We
know that another case was tested in the
courts, that it was taken to the Full Court,
has now been taken to the High Court, and
may be taken to the Privy Council. In all
seriousness I ask, whick member of the Honse
is prepared to fizht the Government on an
issue like that, the Government with the
funds of the State behind them, to take the
case from court to court and to finish up
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with the Privy Couneil? Usuvally, if the
Lieut.-Governor has before him any ques-
tion capable of a doubt, he refers the
matter to His Majesty the King. I ve-
spectfully suggest that in this ease the ques-
tion should have been vreferred to His
Majesty, seeing that no similar case has ever
oceurred anywhere in the British Empire.
Since I view this from a very serious stand-
point, it seems to me we have to decide
whether we are to live under a democracy
or under a dictatorship; because if any man
ean be pardoned in this manner, and the
Lieut.-Governor is right, it eannot he gues-
tioned that we are back hundreds of years
irtto the dark ages and are ruled, not hy a
democracy, but by a dictatorship. For if
this thing ean be done, anything ean he
done. We often hear that the King
can do no wrong. But the liberty of the
people and the property of the people are
in jeopardy, if it be true that the King
or his representative can do no wrong, Of
course that is the wrong interpretation so
often placed upon thab dietum. What it is
veally intended to convey iz that the King
must do right. And so invariably he does
right, But in this case I regretfully sug-
gest that the King's representative has done
wrong. The irony of the whole thing is that
the Labour Government, the standard-
bearers of demoeracy, have set up an auto-
erat in this country, and claim that he has
to do anything they tell him. Surely we
cannot admit that without question. It
seems to me there is no alternmative to the
House contesting that pesition. And it can
only be contested in the manmer set out
in the motion before the House. The posi-
tion is too serious for us te introduce either
the political aspeet or the personal aspect.

We have to try to keep JMr. Gray
out of the picture altogether. Let us
deal with it from the standpoint of

how it is going to affect the country
hereafter, leaving out the personal
element altogether. In the street and in the
Press all sorts of references have been made
to members of this House, as to what wo
are; but I have no hesitation in saying that
this House to-day is fighting, as it has al-
ways fought, for liberty, equity and justice.
We are trving to face a Government claim-
ing to be democratic, but acting in an en-
tirely different manner; we are trying to see
that equity and justiee shall still be the order
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of the day in this country. I respectfully
point out that if the House carries this mo-
tion—and I lonestly expect it will—

Hon, G. Fraser: Yon know alveady it will
he carried,

Hobh. J. J. HOLMES: There can be no
turning back. We must go on, otherwise
we will ereate a wrong impression in this
country that although we started off we
banlked at the first hurdle. 1 can visualise
several hurdles we have to get over afier
we pass this one, but we will come fo them
later. If any Government can set the Con-
stitution Act and the Eleetoral Aet at defi-
anee, as 1 claim they have done in this case,
they can set about confiscating property.
They can liberate their friends or intern
their foes. Surely, to prevent that kind of
thing is worth fighting for. As to what the
Iling’s representative can or eannot do !
will quote briefly from Lord Halshury's
“Laws of Kngland” as follows:—-

The laws are the birthright of the peaple,

and the Sovereign has no right te alter them
apart from Parliameat.

That is worthy of sericus consideration by
members. This authority goes further—

Nor may His Majesty interfere with the ad-
ministration of justice. Although his person
1s above the law it is his duty to obey it.

We could not have anything move definite
than that, from the highest authority in the
Empire, as to the part we should pursue in
this matter. It ean elearly be shown that
the King’s pardon ean only apply as he-
tween His Majesty and one of his subjeeis.
A pardon cannot apply between two of his
subjeets, namely between Mr. Hughes and
Mr, Gray. Only one person can pardon Mr.
Gray, and that is Mr. Hughes. Two men
have a dispute; one has a grievance and
desires an apology. The pardon must come
from the man aggrieved. His JMajesty's
representative should not he dragged into
a dispute, and cannot be so dragged between
the two persons 1 have mentioned. 1 have
read somewhere that Mr, Hughes did offer
to aceept an apology.

Hon. E- H. Gray: He offered blackmail.

Hon. J. J. HOLMES: T will leave it at
that. It is common talk that he was pre-
pared not to go on with the case if he got
an apology.

Hon. G. W, Miles: Tt is a defiance of the
C'onstitution,

[COUNCIL.]

Hon. J. J. HOLMES: When thag verdiet
was given at Fremantle by the police magis-
trate, a duly qualified person, Mr. Gray lost
his qualification for a seat in this House.
No other tribunal or authority can put him
hack into this House other than the electors
who sent him here. If we allow Govern-
ments to put men into Parliament I ques-
tion whether some of us, if we expressed
our views as we desired, conld not be put
out of Parliament by the same Government.
Is that a state of affairs we should autho-
rise or give our assent to? In “Instructions
to the Governor,” page 181, paragraph VL,
we find the following:--

In the execution of the pewers and authori-
ties vested in him the Governor shall be guided
by the adviee of the Executive Council, hut
if in any case he shall sec sufficient cause to
dissent from the opinion of the said Council,
he may act in the cxercise of his said powers
and authorities in oppesition to the opinion of

the Council, reporting the matter to Us with-
out delay, and the reasons for his so aecting.

In this case “Us” means His Majesty the
King, as 1 interpret it. If ever there wus
a case which ghould he referred to His
Majesty the King it is this one. In para-
graph VIIIL of the same instructions, page
182, we find—

The Governor shall nmot pardon or reprieve
any offender in any ecase in which such

pardon or rveprieve might directly affect the in-
terests of Our Empire . . . ..

In view of the public opinion existing in
this State at present as a result of the ae-
tion of the Government T say that this par-
don or reprieve is directly affecting the in-
terests of the Empire. 1f the pardon is
allowed to stand it upsets constitutional gov-
ernment and will take us back to the dark
ages. The greatest appreciation of consti-
tutional government should come from
a Lahour Government, whg elaim ta be demo-
cratic on 364 days of the year, and aulo-
eratic, when it sunits them, on the 365th
day. I have no hesitation in saying that
this pardon reflects upon the justice of His
Majesty, and the justice hitherto ohtaining
within the British Empire. For that rea-
son alone, in view of these instructions, a
pardon should never have been granted. I
have perused the papers lying in another
place. Mr. Gray’s solicitor appears to have
prepared and drawn the pardon.

The Chief Secretary: That is not eorreet.
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Hon. J. J. HOLMES : Mr. Gray's solicitor
wrote to the Minister for Justice on the 20th
August, enclosing a pardon. The following
paragraph appears in the letter:—

Should there Be any guestion as to whether
a pardon can be legally granted, we take it

that you will be guided by the advice of the
Crown Solicitor,

I have looked through the file, and ean find
no reference to the Crown Solicitor or to
any advice given by him, I presume if the
matter had been referred to the Crown
Solicitor and he had given advice, it would
have appeared in the file, and would have
been part and parcel of the papers laid on
the Table of the House. The Government
purported to lay the papers on the Table of
the House and they had no right to put in
cerfain papers and withhold others, if they
did so. The parden sets out—

Know yc that we in consideration of some
circumstances humbly presented to us, and for

divers good reasons, are gencrously pieased (o
grant such pardon,

Hon. J. Cornell: It was “Diver” who made
it necessary.

Hon. J. J. HOLMES: Mr. Gray in his
plea sets out that it has always heen the
practice for candidates to use leaflets com-
menting on their adversaries. I would point
out that Mr. Gray was pot a candidate. He
wns someone else who butted in. The plea
and the pardon are wrong. Mr. Gray gees
on to say that he suffered to a greater extent
than the other man who was chargzed with
the same offence. ! will leave it to the other
man at the baek of k- mind, to say which of
the 1wo is now suffering to the greater ex-
tent. One man was eonvicted, and as far as
I know will pay the penalty. Mr. Gray, vho
set cot that he was saffering to a greater ex-
tent than the other fellow, now has his eo~
viction removed. The plea was put up in
the Fremantle court that the penalty in-
flicted hy the court should be as light as
possible, as light as the magisirate could
make it, because conviction carried a conse-
quence, so it was claimed, that Mr, Gray, who
had four years to run in Parliament, would
as a result of the sentence lose £2,000,
namely four vears at £500 a year.

Hon, G. W, Miles: As if that is all that
he was here for.

Heon. J. J. HOLMES: Affer serious con-
sideration the magistrate reduced the penalty
to a minimum. Mr. Gray further pleaded
that he had nothing to gain by the izsue of

391

the circular. He had everything to gain.
May I refer to the three members of the
West Provinee as the dauntiess three.
Although he was not in the fight that time,
he will be in it next time, so that he
did have something to gain and his plea
was not correct that he had nothing
to gain by the issue of the pamphlet.
The plea or petition sets out that Liray was
convicted at Fremantle on the complaint
of Thomas John Hughes. There we have
distinet evidence, in the petition, that this
is a dispute between Mr. Groy and Mr.
Hughes, and how it can be claimed, in view
of the authorities quoted, that the King or
his representative can be dragged in to setile
such a dispute is something beyond my com-
prehension.  Section 184 of the Kleetoral
Act provides—

Any person who is convicted of undue in-
fluence at un clection shall during a peried of
two years from the date of the conviction be

ineapable of sitting as a member of Parlia-
ment.

That was a result of the convietion at Fre-
mantle.

Hon. J, Cornell: A result that was wait-
ing there.

Hon, J, J. HOLMES: When that eonvie-
tion was recorded—on the 15th August, I
think—Mr. Gray ceased to have the quali-
fication for being & member of this Cham-
ber. If the Government can put him back
into the Chamber five days later, behind the
backs of the electors of this country, they
are usurping the functions of Parliament
and of the people. In the authority to which
I lave referred, it is set out that, above
all things, His Majesty cannot interfere
with representation of the people in Parlia-
ment.” If he could do so, where would we
be? If His Majesty’s representative could
interfere with representation in Parlia-
inent, once there was a CGovernment in
power, there could never be anv Opposi-
gion. Tt is clearly laid down by all authori-
ties worth quoting that His Majestv cannet
interfere with representation in TParlia-
ment, that that is the people's right, and
that this House is the master of its own
destinies. I hope it will prove so before
this business is finished. Again, His Maji-
esty, or His Majesty’s representative, can
grant a pardon only where a person has
been wrongly eonvieted. In this instance
it iz admitted on all hands that the convie-
tion was right. The magistrate spent days
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in trying te find a way out. There was no
way out. He had fo eonviet. And now the
King’s prerogative is abused in a dispute
between two persons—it is not a case be-
tween the King and one of his subjects.
One of the dangers of such action is the
risk of misearriage of justice. Indirectly the
aetion compromises His Majesty. That is the
last thing to which we ought to be a party.
When the law is put in motion, as it was in
this case, the law should be enforced. Surely
we cannot allow it to go forth that mem-
bers of Parliament are a privileged class
who ecan do anything and say anything
outside as well as inside Parliament, and
that if any aggrieved subject brings a com-
plain{ against a member of Parliament the
King’s prerogative ean bhe introduced to
condong the offence. That wounld mean the
breaking-down of fthe liberties of this
country. If such a condition of affairs
were allowed to arise—one law for members
of Parliament, and another for the com-
munity as a whole—the liberties of this
conntry would disappear. I view this mat-
ter most seriously. During the period of al-
most 30 years that I have been a legislator,
never have I approached any subject 50 far-
reaching as this. It seems to me that the
House must assert its rights, must stand up
for equal justice to all, and maintain eon-
stitutional government. We cannot allow
the seiting up of a dietatorship in this
country, which should be, and which we claim
iz, one of the freest countries in the world.
Therefore, T support the motion.

HON. J. NICHOLSON (Metropolitan)
[5.52] : In any remarks [ mav make on this
motion, I wish to dissocinte myself from any-
thing of a pariy character or anything which
would import personal anfagonism to the
hon. member who unfortunately figures in
the motion. The considerations which natuor-
allv arise on such a matter as this prompt
one to express deep regret for that hon.
member that he should have become involved
in the proceedings which culminated in his
econviction—a conviefion carrving with it a
penalty of a most drastic character. Be-
cause of the very attributes which the Chief
Seeretary mentioned as possessed by Mr.
Gray, one feels more deeply that he has be-
come the unfortunate viectim of cireum-
stances, but circumstances which, we must
recoghise, were brought about by his ewn
aetion. The varions natters leading up to

[COUNGCIL.]

the conviction have heen traversed by pre-
vious speakers, and it is unneeessary for me
to deal with all of them; but I eertainly am
exercised in my mind with vegard to the
motion before us, whieh reads—

That, in the opinion of this House the free
pardon granted to the Hon. Edmund Harry
Gray, insofar as it professes to remove the
disqualification incurred by him uader Scetion
184 of the Electornl Aect, is of no forec or
effcet, inasmuch as it is not a proper cxercise
of the Royal prerogative of parden.

Hon. J. Cornell: What is wrong
that?

Hon. J. NICHOLSON: T shall try to
point out how the matter presents itself to
my mind. The Chief Secretary, in his
speech on the motion, said that it had the
effect—I1 think I am right in saying this,
the hon. gentleman will advise me if I am
wrong—of passing a rebuke on the King's
representative, the Lient.-Gevernor, Cer-
tainly that is my view. T am sure that that
iz not intended by Mr. Seddon.

The Chief Secretary: That is my view.

Hon. J. NICHOLSON: We must examine
the question in a calm, dispassionate way;
and that is what I am endeavouring to do.
As responsible legislators we inust cousider
the motion we are asked to pass, Each one
of us here is asked to tell the Lieut.-Gov-
ernor, or to tell His Majesty the King. that
this exercise of the prerogative is of no
foree or effect. YWhat justification have we
for saying that?

Hon. J. J. Holmes: The laws of the coun-
try must he obeyed.

Hon, J, NICHOLSON: What justifica-
tion have we as legislators here for saving
that that pardon is of no foree or effect? I
do nof think there are many Ilawyers in
Perth, if there is one, prepared to say that
pardon is of no force or effeet.

Hon. J. J. Holmes: The trouble is that
one cannot get two lawyers in Perth to agree
on any sabject.

Hon. J. NICHOLSON: Then the hon.
nember will appreciate the diffienlty that
presents itself in conneetion with this mat-
ter.

Hon, J. J. Helmes: Do not cloud the
issue; that is all.

Hon. J. NICTIOLSON: I am going o try
to clarify it.

Hon. J. Cornell: Will the hon. member
snggest what forny the motion should take?

with
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Hon. J. NICHOLSON : 1 will, but I wish
first to explain my position. Various auth-
orities have been quoted. Mr. Seddon quoted
certain authorities in support of the motion.
I think the views expressed by Mr. Seddon
are not shared in by the Crown Law De-
partment, according to the opinion read by
the Chief Secretary. 1 venture to say, in
the first place, that the exercise of the par-
don, according to the authorities so far as
one can find them, should be an exercise of
a pardon where that Royal prerogative is
used, in a ecase where the Crown is the
prosecutor. In this particular case the Crown
was not the prosecutor.

Hon. E. H. Gray: The informant was the
prosecutor.

Hon. J, NICHOLSON : A private indivi-
dual. If the King had prosecuted Mr. Gray,
the position would have been entirely dif-
ferent; and then, I venture to say, no one
conld have questioned in any way the rights
or wrongs of the pardon. Buf we have fo
see what the prerogative is. The very author-
itv referred to by Mr. Seddon and Ar.
Holmes, Halsbury's “Laws of England,” lays
down, in one of ifs passages on the subject,
the following :—

The Royal prerogative may be defined as
beitig that pre-eminenee which the Sovereign
enjoys over and above all other persons by
virtue of the Common Law, but out of its ordin-
ary course, in right of his regal dignity, anl
comprchends all the speeial dignities, liberties,
privileges, powers and royaltics allowed by
the Common Law to the Crowm of Eng-
land The prerogative is thus created
and limited by the Common Law, and the

Sovercign ecan claim no prerogatives exeept
sueh as the law allowy,

The King can only exercise that prerogative
and give those rights of pardon so far as the
laws allow. Halsbury continues—

The courts have jurisdiction——

Phis is the important point, the point I wish
to impress upon members, that we should
refer this matter to the courts, and not econ-
stitute ourselves a court of law. We are
law-makers, but we have not the powers
even of the Mother of Parliaments so far as
impeaching or arraigming 2 man before us.

Hon. J, J. Holmes: We should do our
joh, and let others do theirs.

Hon. J. NICHQLSOX: Halsbury pro-
ceeds—

The courts have jurisdiction, therefore, to

ingnire into the existence or extent of any
alleged  prerogative, it heing a maxim of
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the common law that Rer non debil esse sub
homini sed sub Deo et lege quia lex facit
regem, -

In effect, that maxim is that the King is
under no man, and, practically, answers only
to God and the law,

Hon. J. Cornell: That iz, under common
law,

Hon. J. NICHOLSON: Exactly. The
King must obey the law, and must conform
to the law, although his position is in con-
formity with the maxim quoted by Mr.
Holmes, Nevertheless, the King is the head
of our political institution, to which he
must himself conform in all respects.

Hon. J. Cornell: Common law does not
enter into this case,

Hon, J. NTCHOLSOY: T am not dealing
with common law, but am pointing out what
the prerogative is. Halsbury also says—

If any prerogative is disputed, the courts
must decide the question whether or not it ex-
ists, in the same way as they decide any other
question of law. If a prerogative is clearly
established, they must take the same judieial

notice of it as they take of anyv other rule of
law,

That is the point.

Hon. G, W. Miles: How are we to get to
court”?

Hon. J. NICHOLSOXN: We, as a legis-
lative body, should net attempt that. Mat-
ters can be brought before the court in the
proper way.

Hon. G. W. Miles: By whom?

Hon. J. NICHOLSOXN: By any private
individual, For example, there was the
complainant in lhe previeus case against
Mr. Gray, That same complainant has the
right, a very inherent right, entitling him
to go to the superior court and ask for a
declaration as to whether or not the Royal
prerogative of pardon has been properly
exereised.

Hon, G. W, Miles: Have we not rights
under our own Constitution ?

Hon. J. NICHOLSON: Absolutely none
in this respect.

Hon. G. W. Miles: Are we not to pro-
tect our own Constitation?

Hon. J. NICHOLSON: We are not in-
fringing it

Hon. G. W. Miles: It has heen infringed,
if the action taken in this instance was
wrong.

Hon, J, XICHOLSOXN: If we are to
constitute ourselves as a eourt and assume
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the funetions of a court, then we shall de
what is wrong. -

Hon., J, Cornell: We did it in one in-
stance,

Hon, J. NICHOLSON: There is a court
to which we have access in ovder to deter-
mine all sueh questions that may arise.
Theve is a proper method to be pursued re-
specting sueh matters. That course is to
invoke the aid of the court for an interpre-
tation and a determination as to whether the
prerogative was properly exervcised.

Hon. C. H. Wittenoom: Would the Gov-
ernment pay the expenses involved?

Hon, J. NICHOLSON : That has nothing
to do with us. If the eourt should hold in
favour of the persons who apply for such
a declaration or determination, then the
question of costs would lie with the eourt,

Hon, J." Corneli: And furnish a harvest
for lawyers!

Hon. J, NXICHOLSOXN: Probably Mr.
Wittenoom and a few others who may de-
sire to have the quesiion tested, would be
pleased to participate in that course.

Hon. J. J. Holmes: In view of what has
happened, we think we know more abouf
law than lawyers do.

Hon., E. H. Angelo: And is that much?

Hon, J. Cornell: Is there on record a
case parallel to the one under discussion?

Hon, J. NICHOLSON: Not identieal
with it, so far as T have been able to dis-
cover, That is where the diffienlty is
experienced in arriving at a unanimouns de-
cision regarding the position.

Hon, G. Fraser: Ts there a law similar
fo ours anywhere else in the British Em-
pire?

Hon. J. NICHOLSOXN : Undoubtedly there
are similar laws, and some provisions carry
penalties far more severe than those em-
bodied in our Act.

Hon. G. W. Miles: Under the English
law, an offender is not allowed to contest his
seat again.

Hon. J. NICHOLSON: That is so, for a
period,

Hon. J. J. Holmes: You admit we are
making politieal history?

Hon. J. NICHOLSON: Yes.

Hon. G. Fraser: Are vou sure there are
other laws comparable with this provision
in our Electoral Act?

Hon., J. NICHOLSON: Yes, there are
laws eomparable in other parts of the Bri-

[COUNCIL.]

tish Empire, and they embody much heavier
penalties.

Hon. E. H. Gray: Is there any other Bri-
tish legislation that embodies the particulur
section of our Electoral Act under which
action wag token?

Hon. J. NICHOLSON: Probably not a
section that is the same, word for word.

Hon. G. W. Miles: That has nothing ty do
with it; the provision is in our Act,

Hon. J. NICHOLSON : The fact remains
that legisiation in other parts of the British
Empire imposes far heavier penalties than
our Act does.

Hon, J. J. Holmes: I think there iz pro-
vision for disqualifieation for seven years in
Britain.

Hown, J. NICHOLSON: And for some
offences, the disqualification is even more
severe, | recognise that members of this
Chamber bhave to shoulder grave responsi-
bilities. In the first place, they have to see
that the traditions of the Chantber are main-
tained. They have to see that the laws ave
respected, and not flouted. They have u
duty to the people they represent, to sec
that they, as members of the Tegislative
Coumneil, themselves set a worthy exmmple.
They should set a high standard for their
own conduet. They should not attempt to
jnstify happenings of this description or
secek fo evade the law by a step sneh as was
taken in this instance by the Lieutenant-
Governor on the adviee of his Executive
Council, a step which meant the granting of
a pardon for a serious offence. Ohvionsly,
such a course wounld mean placing an indi-
vidual member of Parliament on a plane dif-
fering from that of a private citizen. To
my mind that is a most serious aspect.

Hon. G. 'W. Miles: What ave von advoent-
ing? Do vou suggest we should sit down
and take no notice?

Hon. J. NICHOLSON: If the hon. mem-
her will give me an opportunity to explain
what T mean, T will do so, but I ecannot do
it in one hreath.

Member: You must lead up to your point.

Hen, J. NICHOLSON : We are looking at
the effect of the granting of the free par-
don, Halshury has pointed out that the
cffect of sueh a pardon is to clear a person
from al] the consequences of the offence for
which he had been convicted, and from all
statutory or other disqualifieations following
npon such a conviction. Are we, as mem-
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hers of Parliament, to place ourselves on a
higher pinnacle than that of a court of law.
and, as individual members, say that we
know more than our judges? Are we to
say, in the face of snch a high legal autho-
vity as T have quoted, that we will endorse
a motion that the pardon granted to Mr,
Gray las no foree or cifect, secing that wo
are infermed by so eminent a Jegal anthority
as Lord Malsbury that such a pardon re-
moves all statutory and other disqualifica-
tions?  There are eertain disqualifications
covered by the pardon, paitienlars of which
have heen published in the “Covernment
Gazette The pardon so eranted to My
Gray was intended to relieve him of all di--
ahilities and disqualifieations from whiel he

suffered as a result of his convietion. The
pardon was far-reaching indeed. T wounld

be sorry to see the pardon allowed to go so
far, hecanse 1 Jook upon the granting of
such a pardon as calculated to lead to most
pgrave abuses of our laws. While T can-
not sec my way clear to support the motion
in the form in which it has been moved. T
believe an emphatic protest should be made
by the Legislative Council, to register our
disapproval of the granting of such a par-
don to a member of Parliament or to any-
one else under such circumstances, Belore
T clase T shall move an amendment to strike
ant all the words after “Tlouse” with a view
to inserfing the Tollowing words:—

f1it is contrary tn the spirit of justice and
an improper interference with the administra-
tion of the law for a free pardon to have been
granted to the Hon. Edmund Harry Gray, and

this House desires to cnter its emphatic profest
aganinst the granting of such n pardon.’’

Mon. 1. J. Holmes: Where will that get
us?

Hon., J. NICHOLSOXN: Tt will get us
where the motion itself will not. The notion
may lead us into a position members
generally do not foresee.

Hon. J1. J. Holmes: What position?

Hon. JJ. Cornell: We are here to learn.

Hen. J. NICHOLSON : The position some
membhers do not foresee is that if we awrea
to the motion, we shall constitufe ourselves
a supreme authority to determine whether
the exercise of the prerogative of pardon hy
Tis Majesty’s Depuly was right or wrong,
and we shall rebuke him, in effect, for his
action.

Hon. J. Comell: Your amendment suz-
gests that.

Hon. J. NICIIOLSOXN: That is not =o.
Sitting suspeaded from 6.15 to 7.30 p.m.

Hon, J. NICHOLSOX: 1 was dealing
with a suggested amendment that [ intend
to propose to overcome the diltenlties pre-
sented by the motion moved by Mr. Sed-
den. It is quite true that the motion em-
bodies the words ‘‘that in the opinion of
this House'' the free pardon granted will
have a certain effect. It may bhe argned
that the fact of its being an expression of
opinion plares the motion on the same plane
as the amendment I have outlined, but the
amendment is eouched in move suitable
langmage to meet the very difticult sitnation
in whiech we as a legislative hody are
ploced. We are not a court of law. It must
be borne in mind that the motion may he
intended to precede some other motion or
action. For example, if the motion were
passed in its present form, it may be =aid
to have the effeet of declaring the seat oc-
cupied by Mr. Gray reslly vaeant. This
House would then be placing itself in the
position of a court of law, whereas a eourt
of law is the proper tribunal to determine
whether the seat is vaeant. The determina-
tion of the cowrt ean only bhe invoked by
the usual methods open to anyone to test
the question. It is not unreasenable 1o
suppose that ihe passing of the motion
might be followed by aection under Section
GG of the Electoral Act, which reads —

(1.) Whenever a vaeancy oceurs in either
House for amy cuause (otherwise than by the
efluxion ef time in the case of a member of
the Council), the President or Speaker, as the
case may be, upon a reselution by the House
declaring such vacancy and the cause thercof,
shall by warrant under his hand, in the pre-

scribed form direet the Clerk of the Writs to
isswe a writ to supply the vacancy.

(2.} 1n the case of any such vaeancy when
Parlinment is not in session, or when the
vacancy oceurs during any adjournment for a
longer period than scven days of the House
affected, the President or Speaker may, without
sueh preceding resolution, by warrant under his
hand in the prescribed form, dircet the Clerk
of the Writs to issue a writ to supply the
vacancy.

(3.) It at the oeccurrence of any such
vacancy there is no President or Speaker of
the House affected, and Parliament is not in
session, or if the President or Speaker of the
House affected is absent from the State, the
Governor shall, if satisfied of the cxistence of
such vacauey, by warrant under his hand, direzt
the Clerk of the Writs to issue a writ for the
clection of 21 memher For Lhe seat so vacatoed.
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(4.) Every such warrant shall be issved by
the President or Speaker, ot by the Governor,
as the case may require, as scon as—

(a) Tn the case of death he shall receive
notice by a certificate in the prescribed
form, under the hands of two members
of the House of which the deceased
was a member, of the death of sueh
member; and

(b) In the case of acceptnnce of any of the
principal executive oflices of the Gov-
ernment linble to be vacated on politi-
cal grounds, as scon as the appeini-
ment of such member has heen pub-
lished in the ‘¢ Government Gazette,”’
and notified by the Minister to the
President or Speaker, or to the Gov-
ernor, ag the case may be, and such
appointment and notification it shall
be the duty of the Minister to pub-
lish and give forthwith:

Provided that any sueh warrang may be is-
sued notwithstanding no such notiee has bem
reccived or appointment published as aforesaid,
if the President or Speaker, or the Governor,
as the cuse may be, is satisfied of the existence
of the vacaney.

(5.) Whenever o vaeancy oteurs by reasou
of uny of the disqualifientions mentioned in
scction thirty-one, subsection (35), and seetion
thirty-eight, subsection (2), of the Constitu-
tion Acts Amendment Act, 1599

This does not cover the particular disquali-
fication with which we are denling.
Hon J. Cornell: It did not cover the case
of Mr. Clydesdale, either.
Hon. J. NICHOLSON: No.
(5) eontinues—

— —it shall bo the duty of the Registrar in
Bankruptey forthwith tv give notice thereof in
writing to the President or the Speaker, as the
ease may be, if within the State, and otherwise
to the Governor, and on reccipt of such notice
the President or Speaker, as the case ny be,
if within the State, or otherwise the Governor,
shall forthwith, by warrant vwnder his hand,
direct the Clerk of the Writs to issue a writ for
the election of a memher to supply the vaeancy.

Subseetion

If such a step were taken, following on the
passing of the motion in its present form
—1T should greatly regret such a step be-
cause it would place the House in a false
position—we would justly he held up to
ridienle. We do not want to risk that. As
a legislative body it is our duty to set a
somewhat high standard,

Ton. J. J. Holmes: We shall be held up
to ridicule if we pass your pious amend-
ment.

Hon. J. NICHOLSON : Evidently the hon.
member is not viewing the matter in the
proper light. I am endeavouring to show
that we as a House would not be justified

[COUNCIL.]

in passing the motion in its present form
because, obviously, it eontains the sugges-
tion of a declaration that the seat is vaeant.

Hon. . W. Miles: If that is the opinion
of the House, what is wrong with it7?

Hon. J, NICHOLSON: If, following on
the motion, there be tabled another motion
seeking to have the seat declared vacant,
we shall find ourselves in this position.

Hon. J. J. Holmes. There is only one
motion before the House,

Hon. J. NICHOLSON: But one can anti-
cipate what might happen. There is a risk
of our being led into a false and wrong
position. On authority that we must heed,
it is obvious that the parden granted to
Mr. Gray is a valid pardon until declared
otherwise by the court. That is my eonten-
tion, and eon that ground I say that al-
thongh ancther wotion were submitted, we
could not act or regard the pardon as being
other than valid. The first step woald be
for the court to declare that the preroga-
tive has been wrongly exercised. The court
has jurisdiction o inguire into the exis-
tenee or extent of any alleged prerogative.
If any prerogative is disputed, the court
must decide whether it exists, just as the
court decides any other guestion of Ilaw.
In what position would we be if such a
motion as I have indicated were tabled in
the House? We must hold that the pardon
is valid until it is set aside by the tribunal
established to determine sueh questions. We
are not a tribunal to determine that ques-
tion. We must recognise the authority of
the court in such matters, and not consti-
tute ourselves a court of law.

Hon. J. J. Holmes: The court will
us whether we ave right or wrong,
vou,

Hon. J. NICHOTLSON: Then bring
matter before the court.

Hon., E. H. H, Hall: At whose expense
would it be brought before the court?

Hon. J. NICHOLSON: Someone or other
must move the eourt, and it would be at
the expense of whoever moved the court.

Han. J. J. Holmes: If we take the pro-
posed action, someone elze will have to
move the eourt,

Hon. J. NICHOLSON: No; any motion
to that effeet passed by the House would be
a nullity until the pardon was declared

tell
not

the

valid or otherwise by the court. The
pardon  granted fo  the hon. member
is a wvalid and subsisting  pardon,
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so far as we as a House are con-
cerned, and we must so regard it mean-
while,  That is our duty as a legislative
hody, and it would he wrong for us, consti-
tuted as we are, to try to asurp the rights,
powers, and functions of the court.
My amendment would register what is de-
sired, It would express the opinion of the
House in a clear and emphatic manner, and
proncunce in emphatic language the protest
we wish to make in our endeavour to safe-
guard the rights of the people.

Hon, W, J. Manu: And leave it at that?

Hon, J. NICHOLSOX: It would he left
for someone fo take the neeessary aetion.

Hon, G. W. Miles: Who would the some-
one he? Ave you going to do it?

Hon. J, NICHOLSON: This Chamber
could not possibly do it. A mere expression
of opinion as contained in ﬂlU motion
would net attain the desired 1csult, and
would only bring ridieule upon the House.

Hon, G. W, Miles: You will bring vidi-
cule upon s if we follow you.

Hon, J, NICHOLSON: I am sorry the
hon, member should view the matter in that
light, T am seeking to point out the position
ag it appesrs te me. Tt would clearly be
detrimental to the interests of the House
it any attempt were made to pass a motion
whieh might have z serious effect upon the
standing of the HMouse in the public mind.
We wish to vetain the respect and confidence
of our eleetors. The only way to do so is
for us to act in a proper and legal manner,
not otherwise.

Hon, J. J. Holmes: And 50 you want us
to pass just a pious resoiution?

Hon. ). NICHOLSOXN : It is a matter of
registering an emphatic protest against the
action of the Government, The motion
wonld re-act upon the heads of the King's
representatives. It is not right for us as
a legislative House to attempt to bring
that ahout.

Hon. W. J. Mann: If we
resolution and nothing comes of it,
happens then?

Hon. C. F. Baxter: What could happen?

Hon. J. NICHOLSOXN : Certain members
were hrought hefore the court hecause of the
action of a certain individual.

Hon. C. F. Baxter: That is quite a dif-
ferent case.

Hon. J. NICHOLSOX:
should weigh the position,

pass a pions
what

The hon. membey
It is the fune-
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tion of the court to determine these ques-
tions, and it is within their jurisdietion to
inquire into them. Under what authority
would the hon. mewber inquire into them?
He has nothing to show, and there is no
authority vested in this House by any statute
or any right whatsoever to make such an
inguiry. The hon, member would be assert-
ing some prerogative of which there was
no existence.

Hon. C. P. Baxter:
differ from yours.

lon. J. NICHOLSON: I should like to
see the «uestion tested hefore the court.
Our only course is to proceed in a manner
that will sustain the honour of this Chamher.
I wn sure the mover of the motion has no
other desire than that, The motion, how-
ever, is calculated to lead us into difliculties.
My reason for moving the nmendment is
that, unless we register this protest, the
granting of pavdons moy lead te a very
grave injustice and bring Parliament into
disrepute. The amendment will leave {he
remedy in the hands of the couris. I move
an amendment—

Other legal opinions

Thut all the words nfter ** House ™ be struck
out with a view to inserting the following:——
f4qt is vontrury to the spirit of justice and an
improper interference with the administration
of the law for a free pardon to have buen
granted to the Hon, BEdmund Harry Gray, and
this House desires to enter its emphatic pro-
test against the granting of sueh a pardon.'?

Hon. A. Thowmson: I second the amend-
meitt,
Hon. J. CORNELL: I move—

That the debite be adjourned.

Motion put, aned a division taken with the
following result:—

Aves §
Noces 15
Majority against 7
AYES
Hon. A, M. Clydesdaie Hon., V. Hamersley
Hon, J, Cornell Hon. W_ H. Kit2on
Haon. M, Drew Hon. J. Nicholson
Hon. G. Fraser Hon. W. J. Mann
(Teiler,)
Nozs,
Hon. E. H. Angelo Hop, H. 8. W, Parker
Hon. C. F, Baxter Hop. H., V, Piesse
Hen, C. G. Elliott Hoa. H. Seddon
Hon. J. George Hon., A. Thomson
Hon. E. H, H, Hall Houw €. H. Wiltetinom
Hon. J. J. Holmes Hon. H. J. Telland
Hon. G, W, Miles Hon. H, Tucker
Hen. R. G. Moore (Teiler.)

Motion thus negatived.
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HON. J. CORNELL (South—on amend-
ment) [7.57]: The introduction into the
debate of Mr. Nicholson’s amendment has
bronght new phases of this matter before us.
I moved the adjournment of the debate so
that members might have a few hours in
which to consider wheiher or not the amend-
ment was a sufficient vefutation of the action
of the Government. It is almost impossible
to separate the subject matter of the motion
from that of the amendment. It is the gen-
eral issue that we have to face. The Govern-
ment committed one of the gravest of
hlunders ever made hy any Cabinet in West-
ern Australin when they recommended to
His Excelleney that a free pardon be granted
to My, Gray for the offence which was com-
mitted, and for which he was likely to suffer
grave consequences under the Electoral Aect.
T have expressed that opinion personally to
hon. members. When Mr. Gray was con-
victed, hie found himself in exactly the same
position as that in which Mr, Clydesdale
found himself when a Supreme Court judge
practically ruled that that hon. member had
forfeited his seat in this Chamber. You, M.
President, were away at the time, and I was
asked what was going to bappen next. My
reply was that so far as the Legislative
Council was econcerned, there was no charted
way. Neither under the Electoral Aet nor
under the Constitution was there any pre-
cedent for the House declaring Mr. Clydes-
dale’s seat vacant. Exaetly the same posi-
tion presented itself when the magistrate
convicted Mr. Gray. The Electoral Act says
that a member having been convicted of that
offence shall suffer the disqualification of
being unable to sit in this or in another place
for two years, That was no decision of the
magistrate; the statute has provided that for
over 20 years. Again, however, there is no
charted way. If the pardon had not been
granted, there was no charted way, no pre-
cedent, for this House to declare Mr. Gray's
seat vaecant. I wventure the opinion that
Cabinet should have used the instrument of
the King’s prerogafive only as a last re-
souree, when there was shsolutely no other
means of faking action. I have always been
under the impression thai a pardon was exer-
¢ised only when no other mediuvm of action
was available. Buft there were other means
available in Alr. Gray’s ease, just as there
were other means open to Mr. Clydesdale. I
hope these remarks are not being taken as in
any way personal; I am merely setting up
one ease against the other by way of parailel.

[COUNCIL.]

Mr. Clydesdale, or his legal advisers, took -
the course of appealing to 2 higher court. 1
have yet to learn that members of this Cham-
her who opposed the passing of a Bill in
favour of BMyr. Clydesdale had the slightest
intention of questioning his right to remain
a member of this Housze. Had a similar
course been adopted in Mr. Gray's case,
had Parliament been asked, in view of
all the circumstances, to extend clemeney
to Mr. Gray as clemency was extended
to My, Clvdesdale, a good case might have
heen made out.  If hon. members will read
the Acet to which T have alluded, an Act
passed hy overwhelning majorities in both
Houses, they will, I think, come to (he con-
clusion that a special Act of Pavliament was
passed for the speeinl purpose of protect-
ing an individua! member. The same course
should have been adopted in Mr. Gray's
ense.

Hon. (. W, DMiles: Do you approve of
that conrse?

Hon. J. CORNELL: I merely say that
in all the ecireumstances an excellent case
might have been made out. However, that
course was not followed, Instead, recourse
was first had to the last resort—a par-
den.  Mr. Drew to-day, on behbalf of his
colleagues in the Cabinet, tried to justify
the granting of the pardon. In my opinion,
it cannot be justified in all the circumstances,
There is a way in which the prerorative
might have been exercised without entail-
ing the odium now forthcoming from per.
sons who, largely, have not an appreciation
ot the whole situation. 1f the only c¢lemency
extended to Mr, Gray had been in respect
of his disgualification to =it, I do not think
exception would have heen taken to that
eourse here, bhecause the cireumstances of
the case are abnormal. Mr. Dvew to-dayv
tried first of all to justify the granting of
the pardon in law. The hon. gentleman
merely skimmed over what Mr. Seddon had
siid.

The Chief Seeretary: No; I replied to Mr,
Seddon.

Hon. J. CORNELL: But the hon. gentle-
man aceused Mr. Seddon of heing a layman,
and he quoted superficially from a summary
of Falshury's “Laws of England.” He also
guoted from a document, but gave no anthor-
ity. Tndeed, T understand there is no author-
ity that can he given for this action of the
Government. So far as my inguiries go,
the aetion is unprecedented; and For an un-



(4 SerrEMUER, 1934.]

precedented action it is fairly hard to find
authoritative justification. Mr. Drew refer-
red, by way of justification, to what Mr. M.
L. Moss had said in 1907. Mr. Drew was in
the House then; vou, Mr. President, and 1
were not. I anticipated that attempt at jus-
tification some davs ago, and took the trouble
to go through the volume of “Hansard™ in
question and to compare the discussion re-
ported there with the present Electoral Act
and its amendments. Mr. Mosss remarks
were not directed to either of the sections
of the present statnte by reason of which
Mr. Gray finds himself in so unfortunate a
position. “Hansard” shows that as regards
the very seetions, Nos. 181 and 184, under
which Mr. Gray was called to account for
taking a hand in the distribution of a pam-
phlet .
The Chief Secretary: I admitted that.
Hon, J. CORNELL: Mr. Moss moved a
minor amendment relating to intimidation
of a person entering n polling booth.
" The Chicf Secretary: That was one thing.
Hon. J. CORNELL: That was the only
reference to those sections. The amendment
was carried here, and accepted in another
place. The “HMansard” report shows that
all the other clauses, up to No. 189, were
agreed to without discussion. “Hansard”
contains absolutely no reference to that un-
fortunate part of Section 184 which imposes
the penalty of disqualification. A reference
to “Hansard” would show that the clanse
struck ont af the instance of My, Moss had
reference to defamation, and that Mr. Moss
condemned fhe provision involved in if of
having to go before a magistrate and not
before a Supreme Court Judge and a jury.
However, that is beside the question, in a way.
The faet remains that the present law has
stood for 27 vears, and that the heavy pen-
alty has remained in force throughout that
period, though ihis is the first time it has
ever been applied. I understand also that
this is the first time, in the lapse of those
27 vears, that an individual, whether a can-
didafe or not, has taken action against an-
other individual for a breach of the Electoral
Act. It was generally admitted that the late
Edgar Harris and 1 knew the Electoral \er
pretty well, Nevertheless, neither of us was
conversant with the fact that we could pro-
ceed against a candidate for doing certain
things. We thought that was the duty of
the Chief Electoral Officer. Mr. Drew zaid
there were other bad features of the
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electoral law. Eighteen months ago I
tried to remedy un evil of whieh every eandi-
date for the Legislative Council is aware.
However, my three friends of the West
Province oppesed me. [ happen also to
know of a case where the Electoral Aect
was stretched so as to have nomination day
and polling day only 9%, days apart. [
shall not enter into any recriminations with
regard to that. I happen to know various
sections of the Electoral Aet whieh arc
faulty in the extreme, but which a political
party has used to its advantage. It is no
use arguing that something said by Mr,
Moss in 1907 constitutes a reason why
clemeney should be granted to Mr. Gray
now. The lLegislature should have inguired
into the anomalies of the Act and rectified
them, I find myself in this position: For
the first time in the history of responsible
Government in Western Australia a pardon
has been granted. Let us put aside any
party uspect. T admit that the punislanent
goes ftar bevond fitting the crime. But
the wrong road was followed to alfer
it.  Thus we arrive at the point that
this House is of opinion His ¥xcel-
lenex the Lieut.-Governor wrongfully exer-
cised the King's prerogative of pardon.
I am not one of those who subseribe, with-
out qualification, to the theory that the
King’s representative ean do no wrong.
In the British Empire we have advanced
constitutionally to such an extent that rep-
resentatives of the King have been sent
back to His Majesty for not bhaving fol-
lowed the advice of their responsible Min-
isters. There wus one such instance in New
South Wales. To-day it is generally ae-
cepted that the King’s representative ac-
cepts the adviee of his Ministers.

Hon. J. J. Holmes: But he is not bound
to do so.

Hen. J. CORNELL: Constitutional his-
torians indicate that there are innumerable
instanees on record of His Majesty having
recalled his representatives in various parts
of the Dominions, for not having followed
the advice of their Ministers. I under-
stand thai in the present instan¢e ne docu-
mentary evidence has been furnished, either
lere or in the Legislative Assembly, to
show that legal advice wos submitied in
conjunction with the recommendation to
His Excellency the Lieut.-Governor, advice
that would bave indieated the ease was one
in whieh Hiz Fxceliency could properly ex-
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crcise the Roval prerogative of pardon.
His Excellency would have courted a snub
similar to that which other vice-regal rep-
resentatives received on occasions if he
llad asked his Ministers to submit legal
advice to back up their recommendation to
him. We must be generous, but I submit
the blame must rest entively with His Bx-
celleny’s advisers.  The only phase i am
really concerned about is whether the cir-
cumstanees were such that the Royal pre-
rowative of pardon eould bhe constitutionally
exercised. On the goldfields and in the metro-
pelitan area, I found that thinking men
were .mainly disturbed in their minds re-
garding the circumstanees in which the pre-
rogative had heen resorted to in a private
dispute. There is no precedent to guide
ns, and if the exevcise of the prervogative ot
pardon were in cireumstances that eould
not be questioned, nothing morve need be
said or done about it, On the other hand,
T understand the eonsensus of legal opinion
that counts is eoncerned as to whether Cab-
inet properly advised the King's represent-
ative to extend the Royal clemency fo a
pacty in a dispute hetween two individuals.
If the advice were tendered in those cir-
cumstances, the doubt that arises is as to
whether the prerogative was properly
availed of. T was in Sydney in 1905 when
the pardon was granted to a man who had
been charged with murder. Thai pardon
cleared him of evervthing. T the pardon
in Mr, (ray’s ease does not clear him of
every disability, then the action of His
Excellency eannot he regarded as amount-
ing to a pardon at all. We have a motion
and an amendment. I do not wish to in-
fluence members one way or the other. s
" is known, I have at times been called upon
to cxercise the powers and authorities of
the highest position in this Chamber—I re-
for to the responsibilities of vour position,
Mr, President—and it is in that eapaeity
that 1 speak this evening, not as an ordin-
ary private member. I aceept the faet for
the sake of argument, that the prerogative
should not have been exercised in this in-
stance. The faet remains, however, that
the prerogative was exercised. If this
House decides that Mr. Gray was wrong-
fully pardoned, by no juggling of words
ean we arrive at the conclusion that such a
decision does not amount to a repudiation
of the pardon. Our decision would mean
fhat, in our opinion, the pardon was never

[COUNCIL.)

granted. That is the position as I view
it. Tt would wmean that from the date of
his convietion, Mr. Gray ceased to he a
member of the Legislative Council. If we
pass the motion, we repudiate, in effect, the
exercise of the Royal prerogative of pardon
by the Lieut.-Governor, a prerogative that
was not exercised of His Excellency’s own
volition, but on the adviee of his responsi-
bie Ministers,

Hon. J. Nicholson: And that decision
would earry a rebuke to him.

Hon. J. CORNELL: I do not view the
matter in the light of a rebuke.

Hon, J. J. Holmes: Tt might make His
Exegellency more eareful another time.

Hon, J. CORXNELL: I have alreudy
drawn attention to the customary consti-
tutional practice followed by the represent-
atives of the King. IFrequently they huave
to do things that they would refrain from
doing from their own personal point of
view, and in doing so, they ineur a
certain  amount of odium that attaches
to such aclions. We know that Ilis
Excellency the Lieut.-Governor could have
refused to accept the reeowmendation of
his Ministers, but we must not 1un away
with the impression Lhat that would have
ended the matter. 1€ Cabinet desired to have
their way, they eould lhave asked the re-
sponsible Britislh Minister to inform the Tin.
pevial Cabinet that the Lieutenant-Gover-
not’s appointment was terminated, and that
someone else should be chosen for the post.

Hon- J. J. Molmes: But surely that is
hordering on intimidation!

Hon. J. CORNELL: I do not think the
Licutenant-Governor would adopt thal atti-
tude: he has aeted and will accept the re-
sponsihility. 1t is not denied that this House
ean do almosi anything, and we ean resolve
that the pavdon was wrongly granfed. 1
warn members that if they agree to the
motion, one logical course only ean he pur-
sned to implement the decision. If we con-
sider that Mr. Gray has no right 6o sit here,
we mush take the next step to eject lim
from the Chamber. While the case is hardly
analogous, we know just how the Hon
Hugh Mahon was expelled from the House
ol Representatives in 1919. The motion ex-
pelling him paved the way for the imple-
menting resolution declaring his seat vacant.
11, in this instance, we carry the motion and
another declaring Mr, Gray’s seat vacant,
Mr. Gray then is placed in the position he
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would have been in had no pardon been
granted at all. 1f members of this Chamber
exerdse their prerogative, which is more
than a mere protest, they must also concede
that Mr. Gray has his individual rights. The
position is that My, Gray might take a
process of law, in which case it would be
the duty of the Government, having started

Mr. Gray, te see him through. There
is a method by which we e¢an de-
elare a seat vacant. We would only

declare it vacant by a resolution that in
the opinion of the House the prerogutive
was wrongly exercised. Then we would get
hack to Mr. Gray’s disqualification in the
first place. 1 want to wake one more point,
and I ask members noi to act hastily, not
to proceed to the end with this matter to-
night. My last point is: Let us assume that
a pardon was wrongly granted to an indi-
vidual who did not belong to this House.
A parden overcomes a decision of law, other-
wise we could not set aside a decision of law.
Take Mr. Gray's partner in the offence, Mr.
Mann. Suppose Mr. Mann he pardoned.
then the only way one could take exception
to the pardon would he by having recourse
to law.

Hon. G- W. Miles: But he does not come
under the Electoral Act; not o the extent
that a member does,

Hon. J. CORNELL: I am simply taking
the question of pardon, and trying to illus-
trate to the House that a pardon is a deci-
sion of iaw, It could not be otherwise.
In the case L cited he was found guilty by
a jury, the Royal prerogative was extended
to hun, and that sets aside a decision in law,
Therefore we have to view the quesiion ol
pardon generally, not individually. 1 admit
we may feel keenly about it, but the question
the House has to answer is, “Will the course
we are about to follow lead in a direction
that wili secure justice?” That is all I have
to say on that guestion. No one in the State
more strongely eondemns the action that
wig taken than I do, for although it might
appear on the surface to have been a very
good thing for Mr. Gray, in my opinion it
wag a very bad thing for him and should
have been exercised only as a final resource.
However, it was exercised, and it is now
exercising our minds as to how far we can
go. Mr. Holmes, by interjeciion, said we
were making history. That may be so, but
T think if any member of mature experience
will zit down and dispassionately cogitate
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for o few minutes, he will come to the con-
clusion that, despite our boasted English in-
etitutions and forms of Government, the
power is slipping from the hands of the
people every day and gefting into the hands
of a few men, a few hardy Cabinet Minis-
ters. We all know that in many instances
that is not good. Although 1 have no de-
sire to introduce what is immaterial but
really relevant, I could give instances of our
existing system of Cabinet clemency and
Cabinet protection being exercised greatly
to the prejudice of our laws. As Mr. Sed-
don has said, when the baby is left on our
doorstep or the chickens come home to roost,
the gravity of the case presents itself and
we get up in arms; but I am afraid that
when we make # protest we find ourselves up
agninst sonething that takes a good dea} of
seotching. T have endeavoured to deal with
the question as Mr, Seddon did, to view it in
all its raw eircumstances, to cut out all sob-
stulf, ahd to make no reference to the sins of
commission of any political party. OQur job
is to do the right thing, and 1 hope the right
thing will be done, If members ean convinee
me that the right thing is to earry the motion
and subsequently implement it with a further
motion, I will act according to my conviction.
If we say in the one motion that the King's
representative was wrong, then logically we
must go farther. That is the position: If
members can convinee e that that is the
wisest course to follow, I will square up to
it and vote for it.

HON. C. F. BAXTER (F.ast—on amend-
ment) [5.40]: There can be no doubt of the
ability of the legally trained mind to frame
a very hard and exacting motion which in
the end is useless. Mr. Nicholsen has pro-
posed an amendment as follows—

That in the opinion of the Mouse it is con-
trary to the spirit of justice and improper in-
terfercnce with the administration of the law
for a free pardon to have been granted to Mr,
Gruy, and this House desires to enter its em-

phatie protest against the granting of such
pardon.

The PRESIDENT: 1 must remind the
hon. member thai the amendment is that
certain words, proposed to be struck out
from the motion before the House, be struck
out. OF course the hon. member may refer
to the suggested insertion of other words in
the event of the words proposed to be struek
out being struck out.
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Hon. C. F. BAXTER: Quite so. The only
reason the Hounse would have for striking
out those words would he for the purpese
of inserting Mr. Nicholson’s amendment.
That amendment says, “contrary to the
spirit of justice,” yet it coneludes with a
pious resolntion which means nothing and
will get us nowhere, Mr. Nicholson’s amend-
ment says, “an improper interference with
the administration of the law.” Very well,
if the action taken was contrary to the apirii
of justice, and an improper interference with
the administration of the law, why shounld
the motion end with a pious protest?

Eoun. J. Nichelson: You have the power
of the Chamber fo amend it.

Hon. C. F. BAXTER : The hon. member
can let that take cave of itselt, He is not
the only one who has gone thovoughly into
this matter. There are other opinions, com-
ing from members of the profession to whieh
he belongs, which have been given to other
members of this Chamber. If we are mildly
to sit down and agree to the proposed pro-
test, wa shall be deserving of indignities at
the hands of the people of Western Aus-
tralia. If we are ealmly to submit to the
encroachments of Governments all the time.
where will he the need for Parliament af all?
Successive Governments of Western Aus-
tralia have voiced strong protests and stir-
red up the people almost to the point of
revolution against the encroachments of the
Federal Government, vet none of the en-
croachments of the Federal Government has
heen nearvly so vital as the eneroachment of
the State Government which 1s now hefore
the House. This is not the oceasion on which
to enter a mild protest. It is time for mem-
bers of this Chamber fo assert their rights,
and they ean do so only by standing fiim and
supporting the motion, not by entering a
mere protest. Mr., Nicholson’s amendment
concludes “and this House desires fo enter
its emphatic protest against the granting of
such pardon.” Of what value is that? Nonc
whatever, If members are going to agree
to that, it would have heen as well not to
raise the question at all.

Hon, J. Nicholson: What wounld be the
valug of a resolution declaring the seat
vacant? 1t would not be worth a snap of
the fingers.

Hon. G. W, Miles: How do you know
that?

Hon, J. Nicholson: I am telling you.

[COUXCIL.]

Hon. G. W. Miles: That s enly your
opinien,

Hon., C. 1, BAXTER: Mr. Nicholson
thinks that he alone possesses the legal

knowledge necessary to deal with the ques-
tien. Tt mny resolve itself into something
fov the Privy Counecil to determine. Tt is
a very deep question and legal interpreta-
lions are necessary, mare than have so far
heeun given.

Hon. J. Nicholson: Then leave it for the
court to decide. .

Hon. J. J. Holmes: Necesgity knows no
{aw.

Hon, C. F. BAXTER: According to the
papers laid on the Table of another place
it this case there was no attempt made
to et the opinion of the Crown Law De-
partment. We, however, Liave obtained the
opinion of other lezal gentlemen. Members
would be iil-advised to accept the amend-
ment unless the coneluding words were struck
out, numely, “and this House desires to enter
its emphatic protest against the granting of
such pardon.” With those words deleted,
member: might support the amendment.

Hon. J. J. Holmes: It would be worse
than Mr. Seddon’s motion.

Hon, C. . BAXTER: The amendment
cerfainly opens strongly but it dies off at
the tail end. Trust a legal mind to smooth
things over! But the smoothing over means
that a precedent is to be established for all
time.

Hen. .J. Nicholson: On a point of order,
the hon. inemhber says I am moving to smooth
things over. | am moving to smooth nothing
over. In moving my amendment I snggested
the course that I considered was appropriate
and proper as compared with the one pro-
posed vy Mr. Seddon.

The PRESIDENT: That is not a point
of order; it is a personal explanation,

Hon. C. F. BAXTER: I hope members
will stand firn and preserve the dignity of
the Mouse. There is only one way to do
it and that is to stand firmly for Mr. Sed-
don'’s motion. After that, other action can,
and I davesay will, be taken. To back down
hy amending the motion as suggested by Mr.
Nicholson would render our action next to
useless.

HON. R. G. MCORE (North-I2ast——on
amendment) [8.48] : The question is whether
this is a proper case for the excrcise of the
Royal prervogative of pardon. As te public
opinion, so far as I can ascertain, there is
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only one view—the people as a whole are
very indignanf at the netion of the Govern-
ment,  The amendment is pretaced Iy the
words “In the opinion of this House.” Evi-
dently there is one prerogative left to us
and that is to express an cpinion, Whether
it be right or wrong does not matter,

Hon. J. Nicholson: That is a privilege.

Hon. R. G. MOORE: If we make mis-
tnkes, we shall not he the only people to err.
Mr, Gray made a mistake. The amendment
submits that in tie opinion of the House
it is contrary to the spirit of justice and
an improper interfevence with the adminis-
tration of the law for a free purdon to have
been granted to Mr. Gray. In ny opinion
that is the best veason that has heen ad-
vanced daring the debate for passing the
motion so ably moved by Mr. Seddon. In
the fewest words possible Mr. Nicholson has
given the hest reason for passing the motion.
My, Nicholson seems to have gone to a lot
of trouble and he certainly has done well
to condense the reason into so few words
—it is contrary to the spirit of justice and
an improper inferference with the adminis-
tration of the law. That is why the motion
was framed, and that is why T intend to
support the mofion.

Amendment put and negatived.

Personal Explanations.

Hon, H. Seddon: I wish te make a per-
sonal explanation, Mr. Gray has asked that
an opportunity he given him to make a con-
sidered statement to the House and re-
quested that the debate be adjourned until
Thursday nest. I consider that we should
give Mr. Gray au opportanity to make any
statement De desires, but [ should like to
have the debate concluded to-morrow.
Therefore T move—

That the debate be adjourned until fo-mor-
row.

Hon, E. H. Gray: As I am vitally eon-
cerned, it is my wish to make a considered
statement to the House and explain my
rights in the unfortunate happenings of the
last month or two. I consider that my re-
quest is a reasonable one because I helieve
I can throw a different light on the debate.

Hon. J. Cornell: You are making a per-
sonal explanation?

Hon. E. H. Gray: Yes. This is the first
occasion on which I have been in the House
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since the debate started and the discussion
has taken a different turn. To-morrow a
public engagement will prevent my making
the necessary preparations, and I should like
until Thursday afternoon to prepare my
statement,

Hon. J.
azide,

Hon, E. H. Gray: It is iinpossible to
do s0,

Cornell: Put the engagement

Motion (adjournminent) put and passed.

BILLS (4)—FIRST READING.
1, Tenants, Purchasers, and Mortgagors’
Relief Act. Amendment.
2, Electoral Aet Amendment,
3, Constitntion Acts Amendment,
4, Roman Catholic Church Property Aect
Amendment,

Received from the Assembly.

House adjourned at 9 pan.

Legislative Hssembly,
Tuerday, fth September. 1931,
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The SPEAKER took the Chair at 4.30
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LEAVE OF ABSENCE.

On motion by Mr. Wilson, leave of ahsenece
for twe weeks granted to Mr. Marshall
{ Murchison) on the ground of urgent pri-
vate business,



